STATE OF VERMONT
HUVAN SERVI CES BOARD

Inre Fair Hearing No. 15, 750
) g
)
Appeal of )
)
| NTRODUCTI ON

The petitioner appeals decisions by the Departnent of
Social Welfare finding her ineligible for inclusion of
certain itens toward her spend-down for Medicaid and

i neligible for paynent of her Medicare prem um

FI NDI NGS OF FACT

1. The petitioner lives with her husband and
daughter. They all receive Social Security Disability
benefits, the petitioner $545 nonthly, her husband $556, and
her daughter $202. The petitioner's husband al so receives
Wor kers' Conpensation benefits of $212 per nonth. Their
total famly incone fromthese benefits is $1515 per nonth.

2. The Departnent determned that this inconme put the
petitioner and her husband over-incone for Medicaid benefits
(using an $825 maxinmum for a famly of three) and
establi shed a spend-down anmount for them The daughter was
found eligible for Medicaid under a different standard for
children (the Dr. Dynasaur program) The petitioner was
notified February 12, 1999, that a spend-down anount had
been established for herself and her husband of $975.96 each
for the period from Novenmber 1998 through April 1999. The

notice also stated that health insurance prem uns and over
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t he counter nedications (OICs) recomrended by her doctor
woul d be antici pated and deducted up front for the six-nonth
period. She was notified that she had received a $262. 80
advance deduction for her $43.80 per nonth Medi care prem um
a $194.92 deduction for anticipated over-the counter-

nedi cati ons based on figures she had provided, and $490 for
anounts spent on eyegl asses. Those figures had | owered her
and her husband's spend-downs to $502. 10 each.

3. The establishment and anpbunt of the spend-down is
not di sputed by the petitioner but the Departnent's action
in counting her nedical expenses towards that spend-down is.

At issue is whether Lactaid mlIk and tablets needed by the
petitioner and her daughter should count toward the spend-
down and whet her special dietary itens, mainly food which
does not contain sugar, sonme of which is expensively
packaged, used to control her husband's di abetes shoul d be
included. Also at issue is whether any of these expenses
can be anticipated over the six nonth period so as to reduce
t he spend-down in a nore rapid nmanner.*®

4. The Departnent has reiterated its agreenent to
al l ow anti ci pated nedi cal expense deductions for all OICs,

including the Lactaid mlk and tablets used by the

! It is not clear why this dispute arose as the
Department has agreed to anticipate all over the counter
medi cati ons reconmended by the famly's doctor. |t appears
that there was sone kind of a comunication breakdown between
the petitioner and her worker that |ed her to believe that
OTC expenses had not or would not be antici pat ed.
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petitioner and her daughter. The petitioner estinmated those
costs at $112.76 per nonth. The Departnment has refused to
deduct the costs of foods needed to control diabetes because
they are not classed as nedications.

5. The petitioner was notified on February 20, 1999
that Medicaid would no | onger pay for her Medicare costs
effective July 1. No reason for this action was given in
the notice. The petitioner takes issue with that decision
because she received a publication fromthe federal Health
Care Financing Adm nistration (HCFA) which said that a two
person famly with an income under $1602 per nmonth qualifies
for this benefit. Because of this, she believes that her
three person famly would easily be eligible for such

payment .

ORDER
The decision of the Departnent to deny a deduction for
food purchased by the petitioner's husband to control his
di abetes is affirmed. The decision of the Departnent to
term nate coverage of the petitioner under the Medicare
cost-sharing programis reversed and the matter is remanded
to the Departnment to determne her eligibility in accordance

with the rul es adopted at MOO.
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REASONS

The only issues which remain for adjudication in this
matter are whether the petitioner's paynent for foods to
control her husband's di abetes shoul d be included as an
over -t he-counter nedi cati on expense which can be antici pated
and deducted to neet a spend-down; and, whether the
petitioner's Medicare prem uns should be paid by the
Depart ment .

Wth regard to the first issue, the Medicaid
regul ati ons provide that "a person who passes al

eligibility tests, except that his or her Medicaid group's

countabl e incone. . .exceeds the applicable Protected |Incone
Level (PIL). . .may qualify for Medicaid coverage by using
(spendi ng down) the excess anmount." M 400.

The regul ations provide for cal culation and reduction of the
excess anount as foll ows:
An individual's spend-down is the difference between
his or her total countable incone for the accounting

period [six nmonths] and his or her total protected
i ncome according to standards for the sane peri od.

El i gi bl e nedi cal expenses nust be deducted from
countabl e incone in the foll ow ng order:
1. Health insurance expenses.

2. Non-covered nedi cal expenses.

3. Covered nedical expenses. . .that exceed
[imtations of anount, duration or scope of services
cover ed.

4. Covered nedi cal expenses. . .that do not exceed

[imtations on anount, duration or scope of services
covered which are incurred by a nenber(s) of the
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Medi caid group or a financially responsible relative.

In no case should antici pated nedi cal expenses ot her
than heal th i nsurance expenses or the estimted cost of
medi cal | y necessary over-the-counter drugs be deducted
before they are actually incurred. An expense is
incurred on the date liability for the expense begins.
Antici pated health i nsurance expenses may be al |l owed
if it can be reasonably assunmed that the coverage w ||
continue during the accounting period.

W23

The regul ati ons descri be "covered nedical services" as
any expense which Medicaid would ordinarily pay for an
eligible person. M33. The Medicaid regul ations
specifically prohibit the programfrom paying for "non-drug"
itens which by definition specifically include "food
products and food suppl ements” and "sugar substitutes."”
MB11.1 Therefore, food products purchased to control
di abet es cannot be deducted under paragraphs three and four
above as the type of nedical service that Medicaid would
normal |y pay for.

If the petitioner can receive a deduction for her
husband's food itens, it would have to fall under the
category in paragraph two of a "non-covered" nedical
expense, that is one that Medicaid would not normally pay
but which may still be considered a "nmedi cal expense." The
regul ati ons descri be such expenses as foll ows:

A deduction fromapplied inconme is allowed for

necessary nedi cal and renedi al care for nedical

servi ces which are recogni zed by State Law but are not

covered by the Medicaid Program In determning

whet her a medi cal expense neets these criteria, the
Comm ssioner may require a Medicaid applicant to submt
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medi cal or other related information needed to verify
that the service for which the expense was incurred was
nmedi cal | y necessary and was a nedi cal or renedial
expense. These nedi cal expenses include but are not
[imted to the services |listed bel ow

- Level 111 care provided in a hospital setting.

- Private duty nursing services.

- Dental care for persons age 21 and over.

- Hearing aids and exam nations for prescribing
and/or fitting themfor persons age 21 and over.

- Over the counter drugs and supplies.

- Personal care services received in an applicant's
own hone or in a Level 11l or Level IV Residential
Care Hone, as described bel ow

V432

This regul ati on does not specifically address whet her

noney spent for conmon foods purchased to control nedical

conditions can be deducted as a non-covered nedi cal expense.

There is no category for food substances per se. There is

a category for drugs or nedical supplies. Those terns are

defined in another section of the Medicaid regul ati ons as

foll ows:

Phar maceutical itens include drugs, nedicine chest
supplies, vitamns and related itens which are normally
obt ai ned t hrough appropriately |licensed pharnaci es.

Medi cal supplies and equi pnent include prosthetic

devi ces, durable and non-durabl e equi pnent for care of
the ill or injured, nedical supplies and simlar itens
whi ch nmay be obtained froma pharmacy, hospital-

surgi cal supply service or hone health agency.

MBOO
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The above definition is a persuasive guide as to what
t he Departnent neans when it used the category "drugs and
supplies” in its non-covered itens regulation. To be sure,
the petitioner's purchase of food is done with a nedi cal
purpose in mnd. However, it is not the kind of item which
is normal |y purchased in a drug store or other place selling
medi cal renmedies, as the regulation seens to contenpl ate.
The itemat issue is common food, purchased in a grocery
store. There is nothing in the above regul ati on which coul d
reasonably be read as categorizing common food as nedi cal
drugs or supplies. Therefore, it nust be concluded that the
food is not in the nature of a drug or nedical supplies as
that termis used in the regulation.

The | anguage of the regul ati on defining non-covered
expenses does indicate that other nedical expenses could be
consi dered which are not necessarily listed in the
regul ation. The Departnment apparently has sonme degree of
di scretion to include other itenms fromthe | anguage of this
regul ation. The issue then beconmes whet her the Depart nment
abused it discretion in refusing to allow deductions for
common food, even when it is purchased to control a nedica
condition. It nust be concluded that it has not. It is not
uncommon for individuals to address a | arge nunber of
medi cal conditions, fromheart disease, high blood pressure
and cholesterol irregularities to diabetes and allergies by

nodi fying the kinds of food they eat. This being so, any
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i ndi vidual who clainms that they eat certain foods for
nmedi cal purposes could ask that their nonthly food bill be
deducted fromtheir incone. Since all individuals have to
eat, the Departnment would be placed in the position of

deducting the entirety of sone persons's food bills while

others with a "normal" diet, but who still have to purchase
food, would receive no deduction at all. It cannot be said
that the Departnent has drawn an irrational line in refusing

to deduct the cost of comon food, even when purchased for
medi ci nal purposes.? |t nust be concluded that the
Departnment acted in accordance with its regulations when it
denied the petitioner a nedical expense deduction for food
eaten by her husband to control his diabetes.

The second issue raised by the petitioner is whether
her Medi care prem unms should be paid by the Departnent. The
Depart ment has adopted a regul ati on at M200 which requires
the Medicaid programto pay certain Medicare expenses
(prem uns, deductibles and co-insurance) for certain
i ndi vi dual s who are nenbers of a |isted group of |owincone
Medi care beneficiaries. The regulations, through reference
to the conpani on procedures nmanual which contains the incone
limts, provide that a famly of three can be eligible if

t hey have | ess than $2025, and a fanmly of two can be

2 This discussion does not address the deductibility of

extraordi nary food suppl enments and substitutes not ordinarily
used by persons w thout a nedical condition such as the
permtted Lactaid m |k and Sustacal (liquid protein) which is
al | oned under the regulations as a drug. See M11l.1
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eligible with I ess than $1613 per nonth. P-2420 B4. The
petitioner's famly incone at $1,515 per nmonth is even |ess
than the maximumfor a famly of two.

The Departnent concedes that the petitioner and her
famly may neet the financial eligibility guidelines for
Medi care cost sharing under this programas well as other
program requirenments set out in the regulation. However,

t he Departnent has not considered the petitioner's financial
eligibility because it clains that the petitioner and her
famly are barred fromreceiving assistance under an
addi tional requirenment inposed January 1, 1998. This new
requi renent allows paynment only for |owincome Medicare
beneficiaries who "do not receive other federally funded
nmedi cal assistance under Vernont's Medicaid state plan (such
as Medicaid, VHAP, VHAP-Pharmacy)". This additional
requi renent does not appear in the policy manual but rather
in a policy interpretation nenorandum dated April 15, 1998.
The Departnent clains that this new requirenent is an
i npedi nent for this fam|ly because even t hough no evidence
was presented that they actually receive VHAP or VHAP
Pharmacy benefits, they are disqualified even if they are
"eligible" for such benefits.

The Departnent's inposition of this new requiremnment on
the petitioner, or indeed anyone in her position, is
unt enabl e. The policy nmenorandum has not nerely interpreted

an existing policy, as it purports to do, but has created an
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entirely new requirenment for eligibility. (Copies of both
the policy pages and the policy interpretation are attached
hereto.) The creation of a neweligibility requirenent can
only be acconplished through the procedure for the adoption
of rules by an admnistrative agency at 3 V.S. A > 836 et
seq. The requirenent's absence fromthe policy manual

i ndi cates that these procedures were not followed.?
Therefore, this new requirenent does not have the force of
law.* This matter is remanded to the Department to
determne the petitioner's eligibility for Medicare cost-
sharing benefits using the rules adopted at MO0 of the
Medi cai d manual and no ot hers.

##H#

® The regul ation states that any change in the incone

and resource limts will appear in the procedures section of
the manual. This kind of change is conmonly acconpli shed

wi t hout a change in regul ati on because the nunbers are

i ndexed by law to the federal poverty guidelines which are
adjusted yearly and reprinted in the procedures nmanual. The
ki nd of change which occurred here is one which has an
adverse effect on recipients which, as the Departnent itself
acknow edges in M200, "wi Il be acconplished only by foll ow ng
the Adm nistrative Procedures Act process for regulatory
changes. M2O0O.

* The Departnent's failure to cite any reason for the
termnation of the petitioner's eligibility inits notice,
aside frombeing illegal, probably occurred because there was
no regul ati on which the Departnment could cite for the
proposed acti on.



